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Introduction

Refugee and immigrant children travel to the United States from across the world
to reunify with family and to find a safe place to grow up. However what they
often experience at our borders is family separation and detention-like conditions. For
those who are able to enter the country, immigration proceedings are
protracted and complex, and children are not guaranteed the right to an attorney.
Instead, a child must prove that they deserve to stay in the country while the
US. government uses its myriad resources to argue against them. If the child
loses, they will be repatriated to their country of origin with little regard to their

3 safety. Rather than prioritizing children's best interests, the government is
largely free to adopt whatever approach it finds expedient to advance its
political or bureaucratic goals, with little accountability.

Most significantly, there is no requirement in federal immigration law or policy that
government officials prioritize what is good for children in all decisions affecting
them. While immigration advocates have managed to carve out a few protections for
unaccompanied children - children arriving at the border without parents or legal
guardians - once they enter federal custody, these are limited in scope. The
Flores Settlement Agreement, a consent decree which has been in force since 1997,
was just terminated as to HHS in June 2024 and replaced with new regulations.
While the consent decree is still in force as to children held in DHS custody,
these regulations, known as the ORR Foundational Rule, set minimum
standards for the care of children in ORR custody. The Trafficking Victims
Protection  Reauthorization Act (TVPRA  2008) allows the Office of
Refugee Resettlement to appoint Child Advocates to particularly vulnerable
unaccompanied children. Over the last 20 years, the Young Center has served as
independent Child Advocate for thousands of unaccompanied children, making
best interest determinations (BIDs) in each childs case. The government is not
required to follow these BIDs and only a small percentage of children are
appointed Child Advocates.

It is time for this gap in law, policy, and practice to end. Congress
should amend the  Immigration and Nationality =~ Act  and require
government agencies to make immigrant children's best interests, grounded in
the Convention on the Rights of the Child (CRC), a primary consideration in any
decision that will affect them. They must apply the principle in a way that
promotes both children’s right to  safety and family  unity. Until
then, every government agency with responsibility for immigrant
children should establish policies and  practices that ensure the
consideration of a child's best interests in every decision.
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What is the “best interests of the child” standard?

The "best interests of the child” standard is a foundational principle of child protection
in both international law and United States child welfare law. The Convention on the
Rights of the Child (CRC) requires governments and other entities to make the “best
interests of the child” a primary consideration in all actions regarding children.! As a
signatory, the U.S. government should not act in contravention of this principle. In the
United States, all 50 states, the District of Columbia and Puerto Rico have laws
requiring courts to consider a childs best interest in any decision "about a childs

4 custody or critical life issues.”? The 2008 William Wilberforce Trafficking Victims
Protection Reauthorization Act (TVPRA), requires that unaccompanied children in the
custody of the Office of Refugee Resettlement (ORR) “shall be promptly placed in the
least restrictive setting that is in the best interest of the child.”®* The TVPRA also
authorizes independent child advocates, who are appointed to advocate for the best
interests of the child#

The term “best interests” has no exact definition. It encompasses both a substantive right
- a childs right to have their best interests considered in any decision about them- and
procedural protections to ensure that there is "an evaluation of the possible impact” of
decisions upon the child or a group of children® In 2013, the CRC articulated seven
specific elements for assessing a child's best interests:

The child’s views.

The child's identity.

Preservation of the family environment and maintaining relationships.
The care, protection, and safety of the child.

A situation of vulnerability.

The child's right to health.

The child's right to education.
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Over the years, the Young Center has incorporated these elements into its best interests
advocacy for children. In 2016, the federal Subcommittee on Best Interests of the
Interagency Working Group on Unaccompanied and Separated Children released a
proposal for considering the best interests of unaccompanied children from the moment
of their apprehension until final resolution of their claim for protection. The Working
Group adopted similar best interests factors to the Convention, including:

« safety and well-being;

« the child's expressed interests, in accordance with the child's age

and maturity;

« health;

o family integrity;

o liberty;

» development (including education); and

o identity.

As a result of advocacy by the Young Center and others, in 2024 ORR included a
definition of best interests in the foundational rule, and named specific decisions that
must include an analysis of what is in a child's best interest.



PRIORITIZING THE BEST INTERESTS OF ALL CHILDREN

When the Government Fails to Implement a
Best Interests Standard, It Harms Children

Children arrive at our borders seeking
protection. But before anyone hears their

stories, the government charges these children JUAN
with violating — immigration laws, placing

them in  adversarial immigration Shortly after Juan was born in Honduras, his
) L parents were murdered, leaving his
court proceedings, and detaining them. The grandmother to care for him. At 8 years
5 lack of a best interests standard in this old, he and his grandmother traveled to
) the U.S. fleeing violence, but upon crossing
process has led to absurd results, in many the border, they were separated, and Juan
cases leading to long-term or was taken into federal custody. Juan's
f . grandmother was deported back to home
permanent family  separation. It has country, despite providing all necessary
allowed government agencies to birth and death certificates to prove
. - . their relationship. Juan was held
implement policies that hurt  children in custody for three months and was
without any accountability. Without a best deS|cv:’erateh to be re:nited with  his
: : : grandmother. e was
|nter§§ts standard.apphed in a culturally el e DR TR
sensitive, trauma informed manner, these and  was returned to Honduras.
Failing to consider Juan's best

seenarios happen every day' interests—his need to remain with

the adult he trusted most in the

» Border patrol agents routinely separate world—meant that Juan  spent  months
children from trusted family members ~ locked ~~up in government = custody
. separated from his family  before  he
regardless of the trauma this may cause abandoned  his legal right to seek
the child: protection and returned to a situation
. . of danger without any consideration of

* Children are warehoused in large congre- his safety by government officials.

gate care facilities which hold hundreds

or even thousands of children for days on end with little information about their case or
when they will be released to family;

« Children with disabilities often spend prolonged periods in detention, sometimes in
restrictive settings which are counterproductive to their needs;

« Children of any age - even babies - do not have a right to a government-funded
attorney and must prove they should be allowed to stay in the United States;

« Children are forced into hearings while still detained, without representation or a
Child Advocate.

« The ICE attorney prosecuting the case against an unaccompanied child, and the
judge who hears it, do not have to consider if their decisions may permanently separate
the child from a parent;

« Immigration judges do not have to consider whether a child has a parent or
guardian to care for them in home country when deciding to remove (deport) a child.
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« Animmigration judge may order a child’s removal (repatriation) even when presented with
uncontroverted evidence that the child will be unsafe upon return. This can happen when
a child’s case does not meet a technical definition of certain forms of protection, because
there is no form of protection for children who face harm in home country unique to their
status as children.

Without a federal best interests standard consistent in law, policy, or practice,

decision-makers are under little obligation to consider the unique needs of children

and face few repercussions if their decisions place a child in harm's way - even if that
6 possibility was well known.

Recognizing the Best Interests Standard’s
Racially Discriminatory Application “

Before we elaborate further on the potential benefits of a federal ~ The system

best interests standard for immigrant children, it is perpetuates itself
important to recognize the term's difficult history in other placing the blame
contexts. The best interests standard emerged in the early 0N parents for
20 century when notions of family life and the value of fardshipsthatare

children began to shift. As family law developed, the term /arg.el/{jlfhe _res:u/tt{)f
"best interests” was routinely used in custody decisions® racial discrimimation
and structural

However, the subjective Inature of the begt lin.terests inequality, realities
standard has resulted in uneven and discriminatory i+ jead to more
outcomes, particularly in cases where the state charges  pgjack children living
parents with inadequate care of their children. Racist and jn poverty.”
paternalistic attitudes have led many decision-makers to

substitute their own judgment about what is in a childs

best interests regardless of the child's or the parents' views.

Black children, for instance, are particularly

vulnerable  to surveillance and family separation as a

result of adults purportedly acting in their best interests.’

Black children are significantly overrepresented in foster care, spend longer periods of
time in out of home care than other children, have higher rates of child protective
services investigations, and suffer higher rates of the termination of parental rights.® In
most cases, this surveillance and separation from family is unnecessary. Even child
welfare actors operating in good faith sometimes make decisions rooted in implicit biases
about race, class, poverty, and culture.? The system perpetuates itself, placing the blame
on parents for hardships that are largely the result of racial discrimination and structural
inequality, realities that lead to more Black children living in poverty.’® Today more and
more practitioners are challenging the system of “family policing”.™

Given this history, should the best interests standard be discarded? In the immigration
context, the few places where the best interests standard exists have largely brought
benefits to immigrant children, pushing the Department of Health and Human Services to
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place a child in the least restrictive setting that is in the child's best interests and to appoint
Child Advocates for vulnerable children to ensure that a childs best interests are
considered in decision-making.” Whether or not the term "best interests” is used, we
believe that a child-centered, childs-rights based best interests standard is necessary to
ensure the fair and just adjudication of children’s claims to protection. Such a standard
could prevent the government from placing children in custody unnecessarily and
protect children without family in the US. from being harmed in government custody
while requiring that the government foster children’s safe and healthy development as they

navigate the immigration process.

The Young Center’s Best Interests Paradigm
- Best Interests + Guardrails

The Young Center has worked to ensure that its use of the best interests
standard for unaccompanied immigrant children has guardrails to minimize explicit
and implicit bias and ensure that a child's own voice is heard.

For almost two decades, the Young Center for Immigrant Children’s Rights has
served as independent Child Advocate for unaccompanied immigrant children in federal
custody. We employ a best interests paradigm derived from the elements outlined in the
UN Convention on the Rights of the Child, state child welfare laws, and our own
experience working with immigrant children. That framework includes important
guardrails to ensure the child's wishes are prioritized.

Child’s wishes Child’s safety
The Child Advocate The Child Advocate
should always advocate should always advocate
for the child’s wishes for the child’s safety.

unless there’s a clear risk
to the child’s safety.

Family integrity Liberty Development Identity
Child’s right to Child’s right to Child’s right to Including religion,
be with parents, be free from food, shelter, language, gender,

siblings, children. detention. education, and sexuality.

medical care.

© Young Center for Inmigrant Children’s Rights
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In addition to this paradigm, the Young Center has worked to minimize opportunities
for subjective bias around issues such as poverty, race, or cultural norms which could
cloud decision-making. Staff include lawyers trained in the legal system in which
children’s rights are adjudicated and who are bound by the ethical obligation of
zealous advocacy, and social workers who bring a holistic understanding of children’s
needs and who are steeped in principles of child development and family and
community systems. Staff are trained in trauma-informed interviewing techniques,
cultural sensitivity, and diversity, equity and inclusion principles. For particularly
challenging cases, the Young Center follows the a process that United Nations
High Commission for Refugees (UNHCR) established and convenes a panel of
outside experts to guide its recommendations, which provides a space for people

8 unrelated to the case to test assumptions and biases.”® These panels can also offer
children opportunities to participate in the process of discerning what might be
in their own best interests.

Pathways to a federally-mandated best interests standard

Advocates for children have managed to include references to children's best
interests in some legislation, offering a glimpse of the enduring potential a broad-
based statutory standard could bring. Bills like the Children's Safe Welcome Act,
which structures how children are treated in government custody around child welfare
principles, would have an enormous impact on centering children's best interests in
decision-making that affects them.” Other bills, such as the Fair Day in Court for
Kids Act, which would mandate government-funded counsel for children, would
ensure that children’s expressed wishes for their lives are known and would give kids
a fighting chance of obtaining protection in our complex legal landscape.® In the
same way, Congress could mandate a federal best interests standard for all government
agencies and officials making decisions that affect immigrant children, either in a
standalone bill or as a part of other legislation. The Young Center will continue to take
advantage of any opportunity to introduce a best interests standard into legislation.
However, given the Congressional stalemate over any meaningful immigration reform,
agency-level changes offer the most immediate path to improving protections for

immigrant children.

Agency-level changes to prioritize children’s best interests

Federal agencies can adopt agency-wide changes in policy and procedure
which would require officials to consider a child's best interests as a part of each
decision along the continuum of a child's care - from apprehension, to custody, to
release, to a decision on the child's legal claim, including the possibility of repatriation.
To complement agency-wide policies, individual offices within an agency could
develop procedures to consider a child's best interests and provide action-specific
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check lists for government officials and contractors faced with making decisions
that impact a child. Detailed examples of checklists and protocols can be found in
the Framework for Considering the Best Interests of Unaccompanied Children, which
was created by the Interagency Working Group on Unaccompanied and Separated
Children in 2016." The following pages outline some of the many, current gaps in
agency policy towards children and provide illustrative examples of how a best

interests standard could improve outcomes for children.

Prioritizing Best Interests at the Border

9 Nothing about the current system to
receive and process children at the border
considers their best interests. U.S. Customs
and Border Protection (CBP), which first
encounters children at the border, is a law
enforcement agency, and its primary
mission is “to detect and prevent the
illegal entry of individuals into the United

Unaccompanied Children -
excluded due to national origin

When Congress finalized the Trafficking
Victims Protection Reauthorization Act
(TVPRA) in 2008, it included a harmful

States."”® While its mission does not include
the protection of non-citizen children, CBP's
National Standards on Transport, Escort,
Detention and Search™ obligate the agency
to consider the best interests of the child in
all decisions. However, this is little evidence
of compliance with these standards. On
the contrary, children's experiences in
CBP custody are often traumatizing.

Most children arriving at U.S. borders
receive no protections based on their
status as children. If they are
apprehended with their parents or legal
guardians, they are treated in the same
way as adults. At the moment, they can

be denied entry under a border
management policy the Biden
administration introduced, which

advocates call the "asylum transit ban.”
Under the transit ban, potential asylum
seekers must first seek protection in
another country or must obtain an
appointment to present themselves at a
U.S. port of entry?® Failure to take these
steps will result in a 5-year bar on
admission to the country. Protections for
children are largely limited to
unaccompanied  children  from non-
contiguous countries (i.e, not Mexico or
Canada).

compromise: unaccompanied children
from contiguous countries, that s,
Canada and Mexico, would not
receive the same protections
as children from non-contiguous
countries. The decision has had an
enormous impact on the ability of
Mexican children to seek safety
in the United States. According to a
recent report from Amnesty
International, from November 2020 to

April 2021, CBP referred only 465
Mexican children to the Office of
Refugee  Resettlement, which means

that in approximately 95 percent of
cases, the government returned
unaccompanied Mexican children to
Mexico.® While children from contiguous
countries are supposed to
be screened to ensure they are not
being returned to danger, Amnesty's
report concludes, as many others have
over the years, that this system
doesn't work.3® Instead, each
year the government denies
thousands of Mexican children
the opportunity to seek protection in
the United States based solely on
their national origin. It is time for

this compromise  to be removed
from federal law. All children should
receive the same access to

protection regardless of where they are
from.
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The government gives Mexican children
who arrive at the border without a parent
or legal guardian cursory screens for
trafficking or persecution. If they identify
no concerns, the children are turned
around at the border unable to enter Many children arrive at the border with

the . Unitedl States to ' seek  family members who have been caring
protection’ Children from non-contiguous  for them. The longstanding practice of

countries who arrive without a parent or CBP officials is to separate the child
| | di | din th todv of from their family and transfer the child
€gal guardian are placed | € custody 0 to an ORR shelter. ORR then begins the

CBP. Within 72 hours, CBP must determine  process of identifying family members
whether a child in its custody is With whom the child can be reunified,

10 "unaccompanied” and transfer the custody ﬁﬁ;‘m'"C,:Eg'nfh“;hearrisf:je frﬂ:g: ,‘3’1';3

of the child to the Office of Refugee have already been deported. These
Resettlement (ORR), in the Department of separations are largely unnecessary

Health and Human Services and can further traumatize children
' and families.

Keeping Kids with Kin

Currently,  when CBP  apprehends a Instead, ORR  staff can  assess
child, alone or with family, it holds the child in ~ family relationships in real time at the

. " . , . border and approve the child's release
jail-like  conditions ~ without ~ child-friendly 5" family mem%%rs prior to a prolonged

spaces, privacy, access to toys, or outdoor or permanent separation.  Children
recreation. Most sites do not have proper al]?PVOVid f‘|° rema'"b in ("ge, Cfrg
. . . . (o] amily members esignate
beddmg or glothmg for children. Medical ¢ Category 2 sponsors by
care is basic at best?? There are few ORR) must retain the legal
personnel at these detention sites trained in ~ designation of “unaccompanied,”  to
the trauma-informed care of children and no ~ Preserve  the legal  protections for
. . . . children  who arrive without a legal

one  with professional  training N guardian. By keeping kids  with
evaluating family relationships to determine if ~ family, we can minimize harm to
the child would be safe in the custody of g‘gg, children a"df ad”:ﬁ'd Prese’l‘w’e
. . . . S resources or cnilaren wno

any reIghves v§/|th’ vvh|ch th.ey arnvgd. arrive  alone  or  with unrelated
Instead, if the child is traveling with a relative  adults or suspected traffickers,
who is not a parent or legal guardian, such as ~ and avoid the separation of weeks to
a big brother aunt, or grandmother the months often needed to reunify families.
government separates the child from their
family and transports the child to an ORR
shelter often miles away. The government
frequently puts the child's relatives in
expedited removal and deports them. The
agency could make adjustments,  without

legislative ~ changes,  to enhance  the

o Ensure that CBP identifies at least one
Juvenile Priority Facility in each sector.
Any CBP facility that houses children
should include a dedicated physical
environment (children's area) that is

protection of children encountered . .
by CBP. Priority recommendations appropriate for children of all ages and
nclude: stages of development. Staff each

children’s area with one or more
individuals who are professionally trained
and licensed to provide services to
children, including childcare workers,
pediatric health professionals, and child
welfare professionals.

o Establish designated areas in all CBP
facilities where independent child welfare
experts can screen or interview children
in a safe, private, and child-appropriate
manner by independent child welfare
experts.
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o Ensure that appropriate medical
professionals provide healthcare to
children, including pediatric care, and
establish procedures for medical On December 11, 2023, a federal district

screenings and examinations that are court entered its final approval of the
g settlement in Ms. L., et al. v. U.S. Immi-

Ms. L Settlement Agreement

consistent with guidelines set forth in gration and Customs Enforcement, et al.
the recommendations of the American This lawsuit was filed by the American
Academy of Pediatrics. Civil Liberties Union on behalf of

children and parents who  were

. Designgte some r'egﬁonal facilities .as separated under the Trump
reception spaces within a 4-5 hour drive administration’s Zero Tolerance
11 of points of entry that are appropriate policy® The  settlement  provides
for short-term custody of children and some benefits  to  families  and
families with children prohibits the government from enacting

. . a similar policy over the next eight years.

« Bring the expertise of ORR to CBP re- It also creates mandatory  procedures
ception spaces by co-locating staff to for tracking  information around
determine if an unaccompanied child in separated  families and facilitating
CBP custody can safely remain together ~ communication  between parent  and
. . . . child. However, families will receive no
with the relative with whom they arrived compensation or damages for their
rather than be separated from family. suffering due to the policy and no

o Require CBP to consider a child’s best access to permanent immigration relief

interests before separating the child from ~ Nor does it include any access to
family government-funded legal representation

’ . for families to apply for legal relief.
« Require CBP officials to

perform robust screenings of unaccompanied Mexican children, document
thorough consideration of any decision to return a Mexican child rather than transferring
them to the custody of ORR.

« Prohibit the placement of a parent, legal guardian, or a nonparent family member who is
apprehended with a child in expedited removal or any other fast-track removal
proceedings. Adults apprehended with children should be placed in removal
proceedings under section 240 of the Immigration and Nationality Act.?3

“De-licensing” of ORR shelters

The decision of state government actors decides the placements, quality of care and
treatment of children in those placements, are also affected by the decisions of . In
2021, for example, the anti-immigrant governors of Texas and Florida “de-licensed”
ORR facilities in their respective states.*! In Florida, this led to children being suddenly
re-located. In Texas, the state no longer investigates reports of abuse and neglect in
ORR-grantee facilities. State licensing is a core protection for children held in ORR
custody. State licensing agencies have the independence, administrative infrastructure,
and specialized expertise to ensure that ORR complies with child welfare standards and
investigates reported violations that endanger the safety and wellbeing of children. ORR
has indicated that it plans to introduce a federal licensing regulation to provide oversight
of “de-licensed” facilities, but so far nothing has been put forward. By failing to
preserve state licensing as a baseline protection, these states and ORR have placed
children at risk.
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« Provide regular training to CBP staff on responding to the needs of children and families
exposed to trauma and make every effort to ensure the safety and well-being of children
in CBP custody.

« Treatany person who claims to be under the age of 18 as a child absent clear, compelling,
and uncontradicted evidence to the contrary.

Prioritizing Children’s Best Interests While in Federal Custody

Unaccompanied children transferred to ORR custody can find themselves living in a

12 variety of placements. ORR houses most children in large,congregate care facilities,
often referred to as shelters. These shelters can have 100 or more beds; one such
program houses 1,400 boys in what was once a "big box" store.?* Younger children may be
sent to transitional foster care placements where they stay with a family for several weeks
while ORR evaluates potential sponsors for reunification. ORR also contracts with more
restrictive facilities?®

Children with behavioral health needs may
be transferred to residential treatment
centers, so-called “therapeutic” treatment
facilities  which too often fail to provide
individualized, evidence-based care and
treatment.?® For children who lack family or
sponsors in the United States, ORR
sometimes places them in long-term
foster care. But even children found
eligible may wait months or even years
to be accepted for placement. ORR may

Decoupling placement decisions
from a child’s immigration case.

From the moment immigration officials
encounter a child, there is a simultaneous
focus on the legal issue of whether the child
may remain in the country and the place-
ment decision about where the child will
stay while that decision is made. Officials
from different agencies will question the
child—nearly always without an attorney

transfer other children whose legal case
meets certain requirements to the
Unaccompanied Refugee Minors
program, which is funded by ORR but run
by state agencies. All of these placements
are required by law to be state-licensed,
meeting mandated requirements  for
children’s health and safety.

Since July 2024, the ORR Foundational
rule has governed the care and placement
of unaccompanied children in the ORR
system. This rule has the potential to
improve current  practice, prioritizing
children's best interests and ensuring they
are quickly reunified with family.

present—and use those answers to
inform placement decisions. They will
also begin a legal case against the child,
in which the child must defend
themselves against the us.
government's efforts to remove them
But before children can be expected to
participate in such critical proceedings,
they need to be in a safe space with
adults they trust; not in government
custody. While in custody everything
a child says and does is recorded
and could be used againstthem by
government  attorneys seeking their
removal. Fair proceedings will only be
possible by de-coupling the process of
ensuring a child’s safe placement from the

child’s immigration case.*?
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Prioritize family unity

« Expand on opportunities to safely and efficiently release children to family upon arrival,
avoiding congregate care. The government could fast-track children with parents living

in the country and children arriving with family members through a family verification
process in a matter of hours and spend little to no time in federal custody.

« Forchildren transferred to ORR facilities, set specific time periods for sponsor verification,
the completion of home studies, or the amount of time a child can spend in congregate
care, rather than with family. Undertake prompt, active, and continuous efforts towards

family reunification and release.?’

« When concerns arise regarding a sponsor’s ability to meet all the child’s needs, but which
do not rise to the level of imminent danger to the child, prioritize release and reunification
with fully-funded, community-based services (instead of prolonged detention and sepa-
ration) so that children and sponsors can receive needed services while living together.28

Change the type, location, and duration of ORR placements

. Establish home-based care (either shelters or group homes with less than 25 children or
foster placements) as the primary model for care of children; eliminate large facilities;
establish clear limits for time in custody that prompt an external review of placement

decisions.

« Eliminate or strictly limit the use of unlicensed facilities. Unlicensed facilities,
such as Influx Care Facilities, lack state oversight and do not meet state

standards for childcare facilities.

« Eliminate the use of secure detention and
strictly limit placements in restrictive
environments.

« Focus on developing or expanding facili-
ties in resource-rich, metropolitan areas
away from the border where there are
more pro bono service providers (legal,
health, and therapeutic service
providers) and where family members
can more easily visit children in custody.

« Develop policies for children’s placement
and transfer that require consideration of
children’s proximity to U.S.-based family;
their access to counsel and child
advocates; and their access to state,
federal and immigration court.

The 2024 settlements in the Lucas R. v
Becerra case expand protections for
children and youth in ORR custody. For
the first time, ORR is required to identify
and assess children with disabilities;
create service plans to ensure children
have the supports and accommodations
they need in the most integrated and
least restrictive placements; and secure
informed consent before  giving
psychotropic medications to youth.*3
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Prioritize the release of all youth 17

and older either to a sponsor or to a
family-based placement by age 17.5;
require robust post-18 planning to prevent
children’s transfer to adult detention on

their 18t birthday.

Place children who are likely to be in care
for more than 30 days in a long-term foster
care placement that mostapproximates

a family, meets the child's linguistic,

cultural, and religious identity, and is in

the child's best interests.

Ensure placements reflect best
practice in child welfare and
disability rights standards

Align facility staff training and staff
ratios, children’s access to medical,
mental health, and reproductive care,
recreation time, education, access to
religious services, and contact with
family members with evidence-based
best practices in child welfare.
Ensure that children can access

information in their preferred language.

JULIO

Next Steps on the Flores
Settlement Agreement

Since 1997, the Flores settlement
agreement has set basic standards of
care for the custody, care, and release of all
children in federal immigration
custody, including unaccompanied
immigrant children.  On June 28, 2024,
the court agreed that the consent decree
could be terminated as to HHS with
some exceptions, and replaced with the
ORR Foundational Rule, which will now
govern the care of unaccompanied
children in the Department of Health and
Human Services (HHS) Office of Refugee
Resettlement's (ORR) custody. The final
rule codifies — and in some respect
expands - protections for
unaccompanied children in ORR custody.
Unfortunately, it also leaves critical gaps in
oversight, transparency, and licensing.
Advocates are concerned that, with
the end of the Flores settlement
agreement as to HHS, there  will no
longer be robust  independent
oversight of the conditions of custody for
unaccompanied children in ORR's care.
Without the settlement agreement
in place, it will also be difficult to petition the
court for corrective actions when ORR
violates the new regulations.

Julio was in ORR custody for over a year and a half. During that time, he was in more than
six different placements across the country, and had several hospital stays due to self-
harm. Yet at no point did Julio receive consistent treatment for the trauma he experienced
in his home country; or the trauma from the length of stay in federal custody, the
multiple placement transfers, or the bullying he experienced while in custody. Julio
expressed that all he wanted was to live with a family, yet he remained institutionalized
for a prolonged period. Foster programs which had beds available would not accept
Julio into the program due to his history of mental health needs and self-harm. And yet,
it was clear that the institutionalization itself was contributing to Julio's mental health

needs.
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Ensure ORR places children with disabilities
in the most integrated, least restrictive
environments, in compliance with Section
504 of the Rehabilitation Act of 1973 (29
U.S.C. 794) and the Lucas R settlement (see
page 13), and swiftly releases them to family.

Evaluate children who present an indication
of a disability for services under Section 504,
and ensure they are provided with services
(including accommodations) through an
individualized plan that includes a plan for
prompt release with services provided in the
community at government expense.

Reorient discipline standards to strengths-
based restorative methods, rather than

coercive disciplinary practices, and rely on
trauma-informed de-escalation strategies.
Overhaul the government's incident reporting
system (SIRs or “write ups”) to center the
safety, permanency, and well-being of
children.?

End or severely limit calls to law enforcement to
control children’s behavior. If care provider
staff call law enforcement as a last resort, this
should trigger an evaluation of staff involved
regarding their qualifications and training in
trauma-informed de-escalation techniques.
Provide culturally competent post-release
case management services to all children to
connect them to meaningful, high-quality
supports and services in the communities
where they live; explore and invest in resources
including “community navigator” programs and
other community-led services.

BILLY

Families First Prevention
Services Act

The passage of the Family First
Prevention Services Act (Family First or
FFPSA) in 2018 included significant
reforms to federal child welfare policy.**
The legislation is a key step towards
ensuring that children can thrive with
their families by shifting federal funding
and support to services that keep
children safely at home and prevent the
need for foster care.*® The Administration
for Children and Families of the
Department of Health and Human
Services, the same agency and office that
administers ORR's program for
unaccompanied children, has established
a clearinghouse to review and rate
research on programs that provide
services to children and families.*®

One way Family First reflects the value of
keeping children connected with family is
the law's prioritization of family-based
care and support of a child's own family
network.#” The law also establishes new
restrictions on the circumstances under
which a child can be placed in
congregate care, and for how long the
child can remain there. Young people
with recent experience in institutional
placements in foster care have made the
harms of large, institutional placements
abundantly clear,”® and Family First's
change in federal funding incentives has
the potential to significantly reduce their
use.

Care provider staff often mistake trauma
adolescents. Unfortunately, this can lead
placement transfers between

responses for "bad" behavior in
to a never-ending cycle of

restrictive settings for children in federal custody.

This was the case for Billy: he was in nine different placements over two years,
eight of which were secure and staff secure, meaning extremely restrictive. Our
volunteer Child Advocate was appointed to Billy while he was in his 6th
placement and was the only consistent presence in his life through three more
transfers, a unique source of stability during a traumatizing time.



PRIORITIZING THE BEST INTERESTS OF ALL CHILDREN

16

Ensure access to counsel and Child Advocates

Ensure the right of children who are or have been in custody to have government-funded legal
counsel for theirimmigration case and to challenge conditions of custody or denials of release.
Ensure that independent Child Advocate services are provided at all locations where un-
accompanied children are detained or where they appear before immigration courts for

removal proceedings.

Oversight

» Ensure the new UC Office of the Ombudsperson is well-resourced, independent and

able to provide oversight and accountability.

« Commit to robust oversight of Placement Review Panels, ensuring that children have
access to government-funded counsel, Child Advocates, and due process. Collect and

disseminate data regarding the effectiveness of these Panels.

« Ensure that children have access to government-funded counsel at Risk Determination
Hearings and that ORR promptly provides the child and their legal representative with

evidence upon a child's request for a hearing.

Immigration proceedings - A fair process

The legal process for determining whether a child remains in
the United States begins almost immediately upon the child’s
appre-hension. Just as there are multiple forms of protection
for which children may apply - asylum, protections for
trafficking survivors and victims of certain crimes (“T” and “U”
status), Special Immigrant Juvenile Status (SIJS) for children
who have been abused, neglected, or abandoned, and
others - there are a variety of applications, interviews, and
procedures a child must endure. Furthermore, immigration
court is not child-friendly. In immigration court, the
child faces opposition from a government attorney and

appears before an immigration judge in the same courtroom
as adults, with nearly the same evidentiary and

substantive standards. There is no right to government-
funded counsel in immigration courts. Children have the
right to an attorney to represent them, but only if they can find
and retain one on their own.’° Advocates for children
have organized to provide free representation to some
children, but demand far exceeds capacity.

é6

There is no right
to government-
funded counsel
in immigration
courts. Children
have the right to
an attorney to
represent them,
but only if they
can find and
retain one on
their own.”

In contrast, an attorney always represents the government in immigration court
proceedings. Once the government demonstrates that the child lacks permission to be
in the United States, the burden shifts entirely to the child.
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Whether in court or in agency interviews and
applications, children must repeat the details of
traumatic events multiple times, subjected to each
proceeding’s adjudicators and fact-finding process.*!
In short, children confront a complex maze of
options that can confound even experienced
attorneys.

Proceedings governed by a best interests
standard would not subject children to repeated
inquiry about past, traumatic events. Instead,
children who wish to remain in the United States
could participate in a coordinated procedure tailored
to their needs. Congress and federal agencies can
make children’s immigration proceedings more child-
friendly and ensure due process. Some examples of
changes that would center children’s best interests
include:

o Ensureallchildrenhave access to government-funded
counsel whenever they are subject to an adjudicatory
process that determines whether they may stay or
must return, and which could result in a limitation of
their liberty or other rights. These attorneys should
be trained in trauma-informed immigration and child
protection practice.

« Ensure that every decision-maker in a child’s case,
including the presiding judge, the attorney represent-
ing the child, the independent Child Advocate, and
the government attorney, has specialized training in
working with children.

« Ensure Child Advocates have the right to review all
records and information necessary to effectively
advocate for the best interests of the child, to obtain

ANA

Baby Ana, just 13 months old, was
discovered when the government
caught a smuggler bringing her
into the United States. Ana's
mother had been killed only
weeks before. Prior to that, her
mother and maternal
grandparents had raised Ana
and desperately wished for her
return to their country. Despite
Ana's age and the fact that
she was still preverbal, the
Department of Homeland
Security (DHS) decided to charge
Ana with entering the United
States without permission and
require  her to appear in
immigration court to defend
against these charges. For Ana to
be reunified with her family—her
grandparents in her home country—
Ana would have to make
that request through an attorney
she would have to retain, in formal
immigration-removal  proceedings.
Pro bono counsel was recruited
for this case, and ultimately Ana
was sent home, but only after
spending  additional time in
custody and going through the
charade of an adversarial
proceeding. This proceeding was
certainly not in her best interests
nor in the interest of government
efficiency.

independent evaluations of the child, to be present at all hearings and interviews involv-
ing the child (other than interviews between the child and attorney), and to submit Best
Interests Determinations (BIDs) for consideration by any individual including
immigration judges, DHS officials, ORR officials, attorneys and Le gal Services

Providers, and state court judges.

« Ensure children with disabilities can access accommodations and supports throughout
their immigration proceedings and that immigration officials, judges, and attorneys are

trained in disability rights.

« Create specialized children’s dockets that use child appropriate proceedings.®? These
include employing a less adversarial approach than traditional court proceedings,
utilizing child-appropriate questioning, and promoting an understanding of children’s
limited ability to comprehend court directives. Develop procedures whereby immigration
judges who have concerns about a child can refer the child for appointment of a Child

Advocate.
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o Ultimately, eliminate adversarial pro-

ceedings for children, allowing the adults
involved in the case to prioritize the abilities
and the needs of the child facing removal.
Hold a preliminary conference where all
the participants in the child’s immigration
case meet to ensure the child understands
the proceedings and their rights, and to set
a time frame for the child’s case. Appoint
a presiding judge who is trained to work
with children to oversee a child’s case
until its conclusion. Ensure that each
child has a government-funded attorney.
The attorney should submit applications
for all forms of legal relief the child wishes
to pursue at the same time to reduce the
likelihood that children will have to appear
in different venues at different times to
pursue different types of relief, requiring
the child to tell their story multiple times.
The attorney’s submission of a child’s
applications for protection will prompt a
reasonable but limited window for each
agency responsible for adjudicating a
petition to grant, deny or request additional
information for the petition. For additional
details on specialized proceedings for chil-
dren please see the Reimagining Children’s
Immigration Proceedings.*3

Impact of family separation
on children's access
to legal protection

The impacts of family separation on a
child's mental health and physical well-
being are well-documented. But family
separation, whether at the border, or when
family members are trapped in custody or
on the other side of the border, can also
weaken a child’s chances at
achieving legal protection in the
United States. Adults often hold
information that is vital to a child's
case. Sometimes adults intentionally
keep  sensitive information ~ from
children to protect them from per-
secution or traumatic events they may not
know about. When a child must
explain their case for protection alone,
without their parent or adult relative,
they may be missing critical details or
have little information about why the
family fled their home country. Separation
from family can even endanger children’s
access to counsel. Since the demand for
representation exceeds available
attorneys, many attorneys are forced
to screen for the most meritorious
cases. In some cases, it is the adults who
were separated from the child who hold
the information essential to the child’s
case. If the attorney cannot access these
adults, the separation could weaken a
child's chance for representation and
their ability to earn protection for which
they may qualify.
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No repatriation to
unsafe situations

Under existing laws, once charged by the gov-
ernment, a child carries the burden of proving
his eligibility to remain in the United States.
If the child fails, they are removed. While
under federal law the government is required
to ensure children’s safe repatriation, this
almost never happens. Instead, Child
Advocates and attorneys scramble to
facilitate children’s safe return. A best
interests standard would require that a
decision to return a child to their home
country would only be made if the
government could demonstrate that the child
would be safe upon return. To do this, the
government must develop and implement
procedures to ensure independent decision-
making  which reflects children’s best
interests:

o Establish a designated unit within DHS to ac-
cept referrals of cases—from attorneys, child
advocates, immigration judges, or children—
where there is no relief or relief was denied,
but there are clear safety concerns or a fear
of return, so that the agency can consider
exercising its discretion through deferred ac-
tion or administrative closure to stop the child’s
repatriation.

« Establish policies encouraging trial attorneys
to actively participate in, and not object to,
inquiries into the child’s safety when a child
requests voluntary departure.

« Collaborate with other government agencies,
including the Department of Health and Hu-
man Services, the Department of State and
United States Agency for International Devel-
opment (USAID) to develop relationships with
and provide support to government agencies
and NGOs in receiving countries so that
children can be referred for appropriate rein-
tegration services prior to the child’s return.

Transit Ban: Threats to
Asylum are Threats to
Children's Safety

US. refugee and immigration
law requires our government to
ensure people can seek asylum in
the United States. The Trump
administration relied on an obscure
part of the code in 42 U.S.C. § 265
(commonly known as Title 42) to push
any child who arrived with a parent
right back to the danger they just fled.
The Biden administration ended
Title 42 only to immediately replace
it with a rule on the “circumvention
of lawful pathways” which is known as
the asylum transit ban to advocates.

Like previous policies aimed at
limiting access to asylum, the asylum
transit ban penalizes people for how
they enter the U.S. and whether
they applied for protection in a
country they traveled through on
their way to seek safety. It forces
people to wait in dangerous
conditions in Mexico while they try
to obtain one of a few, lottery-
based appointments to present
themselves at a port of entry via the
CBP One smart phone app, which
itself has many limitations. All
these  policies have devastating
impacts on children.
Policymakers must reject efforts to
limit access to asylum via illegal,
deterrence-based policies which cause
known harm to children.
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 Establish a form of protection in cases in
which a child is not granted any form of
legal relief, but in which the government
cannot establish that a child would be safe
if repatriated to ensure no child is returned
to danger—such as a best interests visa or
protective status.
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All children share the same
rights and protections

The few protections that currently exist for
children in immigration proceedings were
carved out of a system that otherwise treats
children as adults and where the rules for
adults are grounded in deterrence and pun-
ishment rather than welcome and protection.
In general, these protections apply only to
unaccompanied children, that is children who
arrive without a parent or legal guardian. This
inconsistency, however, can result in families
making desperate choices to separate so
that their children, now unaccompanied by a
parent or legal guardian, can seek protection.
When this happens, children sacrifice their

JULIA

At the age of 11, Julia fled to the United
States to escape a home in which
she witnessed her  grandmother
sexually assaulted by a police officer
and where she feared further violence.
Julia’s hope was to find safety with her
mother in the United States. After
more than six months in an ORR
shelter where she had just a weekly, 10-
minute phone calls with her mother,
Julia told her lawyer she would
rather return to Honduras, than
remain in detention, separated from her
mother. The lawyer knew that when Julia
went to court and asked for permission to
go back to her country, the judge would
have no obligation to ask any questions
about whether Julia would be safe or who
would care for her in her home country.
Nor would the court have any obligation
to speak to Julia's mother or include
her in the proceedings before deciding
whether to repatriate Julia. Because
Julia’s attorney was obligated to tell the
court Julia's expressed interests (her de-
sire to return), there was no one to
advise the court of the risks of return to
Julia’s safety and well-being.

right to family unity in order to pursue their right to safety.

66

Litigation has
highlighted the ways in
which unequal
treatment can result
when the government
categorizes children
differently based on the
location of their
apprehension, the
manner of their entry,
or the adults
accompanying them.”

Litigation has highlighted the ways in which unequal
treatment can result when the government categorizes
children differently based on the location of their
apprehension, the manner of their entry, or the adults
accompanying them. In 2015, Flores class counsel
challenged DHS’s refusal to extend Flores protections,
including release from ICE detention, to accompanied children
in their custody, that is, children arriving with their
parents. The court rightly held that Flores protections apply
equally to all children regardless of whether they are
accompanied or unaccompanied.3*

In 2020, the Trump Administration closed the border to all
asylum-seekers using the pandemic as an excuse. The ACLU
successfully sued on behalf of unaccompanied children, who
were not exempted from the border closure.®®
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But the border remained closed to family members until May 2023, when the use of Title
42 ended.%® Many children were forced to separate from trusted family members in order to
access protection.

As we argue in more detail in our report Reimagining Children’s Immigration Proceedings, a
best interests standard would ensure that all children receive the same protections and would
incentivize decision-making which upholds children’s rights to family unity, safety, liberty,
identity, and development.®” To prioritize children’s best interests, no matter how or with whom
they arrive:

Apply all protections for immigrant children—both procedural and substantive—to all
immi-grant children, regardless of the location, time, or manner in which immigration
authorities apprehend them. This should extend to children from countries which are
both contiguous and non-contiguous to the United States.

If extending these protections to children will impact the immigration case of a parent
or other accompanying family member, the child's right to family unity should be
prioritized and preserved.

JAIME

Multiple administrations have put border restrictions in place that force families to
choose between staying together in danger or separating in hopes that children will find
safety if they cross alone and are designated unaccompanied. These policies fail to consider
children’s best interests. In one example, the Young Center was appointed to a child who
was separated from his mother as a result of the Migrant Protection Protocols (“MPP"), the
unlawful policy that forced asylum-seekers to remain in Mexico for months or years while
awaiting hearings on their claims for immigration relief Jaime, a five-year-old
Honduran boy, fled Honduras with his mother after a man stalked and threatened
her. After being sent to Matamoros under MPP, Jaime and his mother stayed in a
makeshift encampment. At one point cartel members kidnapped them for two months.
They were released but remained terrified that cartel members would attempt to
kidnap them again. With no other option to save her son, she separated from Jaime,
and sent him to seek protection alone at the U.S. border. But for Jaime, the
trauma did not end; while in custody after their separation, he constantly cried, called
for his mother to return, and showed other signs of lasting trauma.
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The Path Forward

The government has a moral responsibility
towards children, and it is both possible and
practical to make children’s best interests a
primary consideration in every decision that
will affect a child. Ideally, Congress should
take steps to institutionalize a best interests
standard across the federal government. It
could amend the Immigration and Nationality
Act and require government agencies to make
immigrant children’s best interests a primary
consideration in any decision that will affect
them. Until that time, federal agencies could
make many of the recommended changes
now, without Congressional action. While
some suggestions here will require invest-
ments in infrastructure and training, others
require a shift in culture and practice—shifts
that address the history of paternalism,
deterrence, and racism that underlie many
aspects of immigration policy. The Young Cen-
ter is ready to work with any federal agency
interested in implementing a best interests
standard in its policies and practices to en-
sure that immigrant children are protected
and given the best opportunity to thrive.

Vital Protections for Immigrant
Youth with Special Immigrant
Juvenile Status

Special Immigrant Juvenile Status (SIJS)
is an important form of humanitarian
protection that explicitly considers
children's best interests.* For
children  who were abused,
abandoned, or neglected, by a parent
and who cannot return to home
country to reunify with that parent,
SIJS is an important step to forging a
path toward safety and
permanency. Yet despite this protection,
young people spend years in limbo,
waiting for the opportunity to become
lawful permanent residents—and for the
opportunity to work, marry, and build
lives in the US.—due to an
administrative backlog over which they
have no control.%°

In March 2021, the Biden administration
announced a final rule clarifying
SIS eligibility criteria and
evidentiary requirements and providing
other long-awaited updates.’! At the
same time, the United States Citizenship

and Immigration Services (USCIS)

announced new policy providing
guidance for consideration of deferred
action to immigrant youth currently
experiencing SIS backlogs. These
welcome changes came after years of
advocacy by groups like the End SIJS
Backlog Coalition, a national group
of directly impacted youth and

allied advocates.’?The regulations
offer immigrant youth relief from the
fear of deportation and

expectations for what comes next,
including young people's ability to
support themselves and contribute to
their communities. Nevertheless, until
Congress acts to remove arbitrary caps
on children's access to protection,
children will continue to spend
unnecessary years waiting for the
protection they've earned.
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Keeping families together through best
interests advocacy: Bernard's story

At the height of COVID-19, Bernard and his three siblings came to the
United States fleeing gang violence in their home country. A local gang
viciously attacked Bernard, resulting in severe injuries. When they
arrived at the border, Bernard's three younger siblings were taken into
government custody, but because Bernard was 18 and considered
an adult, he was expelled to Mexico under Title 42, a public health law
used to unlawfully turn away asylum-seekers at our borders. In Mexico, he
was not only separated from his family but also could not access
medical treatment.

Meanwhile, the Young Center was appointed to Bernard's three siblings.
We advocated for their best interests, including for their brother Bernard's
entry to the United States through humanitarian parole. Approval for
humanitarian parole, a program for those facing emergencies or threats to
their lives, is extremely rare. Initially, Customs and Border Protection (CBP)
denied our request, but our Child Advocates didn't give up. We resubmitted
and escalated our request until it was accepted. A Young Center Child
Advocate met Bernard at the entry port and helped him manage travel
arrangements to the city where his siblings lived, where he was finally
reunited with them and his mother.
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